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Stay Appl.No. NA/2017-18

Arising out of Order-in-Original No. MP/1319/Reb/2016~: 21/03/2017 issued by Assistant
Commissioner, Central Tax, Ahmedabad-South

379laaafa ma vi ur Name & Address of the Appeliant / Respondent
M/s Overseas Enterprises

Ahmedabad

ail{ anfhz 3rfl arr? arias rra aaar & m a z amt 4fa zaenfenrf f ar; l']l:[ x=rat11~ <ITT

3ll1Tc1 <IT Tffl'arol~ >RWf c!>X x,c!ffif % IAny person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

fl3 sis sngarr (srfa) am -cnfur
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Assistant Commissioner, ~ cITT, Ahmedabad-South am urRt ~~ 'ff MP/1319/Reb/2016
Reita: 21/03/2017, fora

3ll1Tc1~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-304-2017-18
~ Date : 31-01-2018 ufRt ffi cffr ~ Date of Issue ____,,..i572e

7f

0

'+lffif "ffiqffi cITT~~
Revision application to Government of India :

(ii) afe ma 6 nfm sa ft sr cITTmA '9" fcITTfr~m 3RI cITTmA -rt m fcp'<fl- ~ '9" ~
uerTr im u g; nrf -rt. m fcp'<fl-~ m~ -rt 'tfrn cf6 fcp'<fl- cITTmA -rt m fcp'<fl- 1~ -rt m 1=j@ cffr ~ m
cITTR ~ 'ITT!(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(«) a4tu sura zyca a#f@fa, 1994 t ear zra ft «a l']l:[ lW!cilT <5 <lR 'rt~ mxT <ITT ~-'cfRT "c5 ~l!.111~
sif gterr am4a aefl fra, '+lffif °fflffi. f<lm~-~ fcl'.rr7f. ~ -.jft@, \iflcA cfN 'IWf. x=R'!G -iwr. ~~
: 11 ooo 1 <ITT cffr ffl~ I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

0

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(«) z4Re gr«a a1 pram fag fa ra are (u z per a) Rafa fasu man ra st1

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if snra 6t sn«a zgeo #yur # f; uit sq@t #fee 1'lRf c#i n{ & ail ha arr2r sit s nr va
fa # qaR@as arzga, n@la a rt uRa atz q znr ar if fcmr~ (-;:t.2) 1998 t1ffi 109 am
fga fag mg st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 0
of the Finance (No.2) Act, 1998.

(«) ata saaa zea (r4ta) Pura#1, 2oo1 # Rm o iafa Raff rr ian zy-s i at ufzii i,
#fa 3rat # ufa an2gr hf fa#tafl rasf n-met gi srft arr at at-h 4Raj # er
~ 3TWcA frpm ult if@g (a tr nrar • r qzrfhf # 3if t1ffi 35-~ if~ it)- * "TRfA* ~ * Wl!.T fr31R-6 "cJffi"R c#i >!RI" eft afeg

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRau am4ea # rr ri iaav ya argqt zu ma n 'ITT ill ffl 200/- ~ "TRfA c#i '1!TT!
3it ei ica van ya ara sznar zt it 10oo/- at #6ha 47al <l5l '1!TT!I

The revision application shall be accompanied by a fee of Rs.200/- where the amount O
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than: Rupees One Lac.

tr g,cs, #tu sari zycer vi hara aft#ta zmrzmf@raw ,R 3r#)
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tuUn zyca 3r@fr, 1944 <l5T t1ffi 35-~/35-~ * 3ferr@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a6) saafRaa 4Rb 2 (4)a i aa; 3rga # a1carat #1 r#ta, 3flat # mm i tin zrca, #a
Tl zycn vi ara arfi#tr nnf@ear (free) at ufgaa Ru 9if6at, 3rs«rarz Ti sit--2o, q
#ea grRqa #rug, iavf 7I, 31zq<lard--380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghari Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescnbed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

0

0

(4)

(5)

(6)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

urn,au zyca arf@Rua «g7o gen vizitfer 6t 3rgqR-4 a siafa ferfRa fg rar sa 3m al
q 3mag zqenfenf fvfu mqf@erar a am2r # ,ta# g uR u 6.6.so ha a zurznrcru gee
fea alza; I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
zr oil if@ mac#i at fjruraar fuii al 3i sf en 3naff fhn urar & it fl ye,
a4hrsn rca vi vars ar41tu =mmf@raw (ar4ff@f) fr , 1gs2 i fea el
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

4 zgca, a=4hr snra gyca vi hara 3rd1tr nnf@raw (Rrec), a 4Ra arftar i
a4car miar (Demand)g is (Penalty) qT 10% qa sra a+al 31far k 1rif4, 3rf@rs qa TT 10

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

kc4hr3qrera3itharaa3iaira, enf@agtar "acuRtia"(Duty Demanded)
.:>

( i) (Section) is uphag@efffr@r;
(ii) fernaraard#fez6 zf@;
(iii) rd#fezfrair#fr 6 haza &zr@.

es zrguasa'if3r4ha'iuzauasataacri, 3rfh' IR av a feeran{acf@arr·re.2 6

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

.. 3near a ,f 3r4tr ,f@raw # mgr gi srca 3rzrar sra ar au faafa gt t iir fz arc sra a
e 2 ? 2

10% aarac s ait szi haa av faaRea zt aa avs a 10% sra1arcRt srat el
3
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ORDER-IN-APPEAL

F.NO.V2/(32)25/AHD-I/2017-18

This order arises out of an appeal filed by MIs. Overseas Enterprises, 53/5,

Kalaria Chemicals Compound, GIDC, Near Fire Station, Odhav, Ahmedbad-382415 (in

short 'appellant') against Order-in-Original No.MPi1319/Reb/2016 dated 23.03.2017 (in

short 'impugned order') passed by the then Assistant Commissioner, Central Excise
Division-V, ·Ahmedabad-I (in short 'adjudicating authority').

2. Briefly stated that SCN dated 01.03.2017 was issued for rejection of rebate claim

of Rs.97,500/- filed by the appellant for non-realization of export proceeds within

stipulated time in terms of para 2(g) of Notifn. No.19/2004-CE(NT) dated 06.09.2004

read with Regulation 3 and 8 of the Foreign Exchange Management Act, 2000. This

SCN was adjudicated by the adjudicating authority vide impugned order underwhich

said rebate claim of Rs.97,500/- was rejected under Section 11B of the CEA, 1944 read

with Rule 18 of the Central Excise Rules, 2002.

3. Aggrieved with the impugned order, the appellant has filed the present appeal

wherein, inter alia, submitted that because of some dispute with overseas buyer and

orally confirmation with the merchant exporter, the BRC will be submitted within 2
months.

4. Personal hearing in the matter was held on 18.12.2017. Shri Vimal P. Vora,

Accountant, appeared on behalf of the appellant and submitted that BRC is not received

and requested to adjourn for one month. The appellant vide letter dated 17.01.2018 filed

2 BRC both dated 10.01.2018 for realization of USD-7590.50 and USD-6209.50 by the
merchant exporter M/s. Zephyr International, Ahmedabad.

5. I have carefully gone through the appeal memorandum, submission made at the

time of personal hearing and evidences available on records. I find that the main issue

to be decided is whether the appellant is eligible for rebate or otherwise. • Accordingiy, I
proceed to decide the case on merits.

6. Prima facie, I find that the goods have been exported by the merchant exporter

viz. Mis. Zephyr International, Ahmedabad and the appellant had failed subject rebate

claim on the basis of NOC issued by said merchant exporter. The goods had been

cleared for export vide ARE-1 No.27/15-16 dated 27.01.2016 but failed to produce BRC

within a period of one year from LEO date vide RBI Circular No.AP(DIR Series) No.50

dated 03.06.2008. I find that export of goods and its duty payment is not in dispute. The

only dispute is realization of foreign remittance by the merchant exporter in specified

time by the RBI. But, now the appellant has furnished copies of BRC dated 10.01.2018
showing inward remittance of foreign exchange for said exported goods by the

merchant exporter. I find that in series of judgements of higher appellate forum it is ',:I~;;?' r,
that substantial benefit accrued should not be denied when vital elements viz. exp6rf5f;±2.,"2,
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-5 F.NO.V2(32)25/AHD-l/2017-18

goods, its duty payment and receipt of foreign exchange is not disputed. I find that the

appellant has fulfilled the criteria for availing substantial benefit viz. rebate of duty on

export of goods under Rule 18 of the Central Excise Rules, 2002. In this regard, I find

that in case of revision application filed against M/s. Globe Technologies-

2016(344)ELT-677(GOI) it held as under:

"Export rebate - Evidence of export - Bank Remittance Certificates (BRC) - Non
submission of BRC, when fatal to rebate sanction - Said document not required to be
submitted along with rebate claim under Rule 18 of Central Excise Rules, 2002 but
required to be filed within one year from date of export as period for receipt of
remittance is one year or as extended - However in case of assessee stipulated period
of one year for realization of export proceeds had been exceeded much before issue of
show cause notices - BRC had become due during pendency of rebate claim - On
failure to submit .BRCs to Department till date, it cannot be held that rebate ought to be
sanctioned as it is not a prescribed document at time of filing of rebate - Despite claim
that partial remittance received by them, no evidence produced to that effect - Exports
entitled to rebate benefit only if export realization received - Rejection of rebate
claim by original authority upheld. [2014 (306) E.L. T. 24 (All.) distinguished)]. [paras 10,
14]"
7. In view of the above discussion and findings, I allow the appeal filed by the

appellant with consequential relief and set-aside the impugned order.

8. 3r4a#r arr zt tra{ 3r#ta fgzr 3qt#aala fznr srar&I

o
E.
(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:
M/s. Overseas Enterprises,
53/5, Kalaria Chemicals Compound,
GIDC, Near Fire Station, Odhav,
Ahmedbad-382415.

,narc
(sir gi#)

a.2lzr a 3rrzr#a (3r4la)
0

Dt. 31.01.2018

The appeal filed by the appellant stands disposed of in above terms.

Copy to:-
(1) · The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Principal Commissioner, CGST, Ahmedabad South (RRA Section).
(3) The Assistant Commissioner, CGST, Divisicn-V(Odhav), Ahmedabad South.
(4) The Asstt. Commissioner(System), Central Tax , Ahmedabad-South

(for uploading OIA on website)
(5) Guard file
_9P.Ame
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